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[pg47]** I. THE NEED FOR OBJECTIVE VERIFICATION
We can all agree that we are experiencing a rather exhilarating elevation of consciousness
about human rights throughout the world. The question for us international lawyers is how, and
how much of, this public sentiment for human rights has been transformed into binding international law. There is no question that some of it has. Prior to 1945 a government would not be
deemed to have violated international law by the mass murder of its own citizens in its own territory. Josef Stalin's purges of the 1930s resulted in the deaths of over twenty million Russian citizens—history's worst genocide. The international community hardly noticed that it was happening. International lawyers of the time believed that what Stalin did was within the sovereignty of
the Soviet Union, it was a matter of "domestic jurisdiction," it was "their business."
The legally significant breakthrough events for human rights were the Nuremberg trials following the Second World War (establishing that genocide was a war crime) and the Genocide
Convention of 1948FN1 (establishing genocide as a crime under international law whether
committed in time of war or peace.) These events ripped open the veil of sovereignty, destroying
the claim of governments that they were not internationally accountable for what they did to their
own citizens in their own territory. Other international law prohibitions upon governmental acts
within what was previously "domestic jurisdiction" followed upon the initial breakthrough for
genocide.
These other prohibitions include those listed by Louis Henkin, the keynote speaker in the
Colloquium of which the present essay is a part: genocide, apartheid ("systematic racial discrimination"), slavery, extra-judicial killing [pg48] or disappearances, and torture or inhuman
treatment.FN2 When the world from time to time learns of egregious instances of these prohibitions hardly anyone disputes the proposition that they violate international law.
It is not difficult for professional international lawyers and scholars to identify the easy,
egregious cases. The easy case by definition is uncontroversial. But for every easy case, there are
hundreds of peripheral cases that might or might not fall within the broad prohibitions. How
should international scholars define the vague norms listed by Professor Henkin in order to present a clearer picture of what kinds of cases they include and what kinds of cases they exclude?
Is human abortion, for example, an instance of genocide, as many right-to-lifers claim? What
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about government funding for abortion—isn't that even closer to genocide because the state is
making a decision that potentially millions of abortions will be facilitated and funded? Is capital
punishment a form of genocide? Does "mass rape" (as terrible as it is, and as much we may desire it to be included) come within the definition of genocide?
Is indentured labor a form of slavery? Does international law prohibit purchasing the work
product of indentured labor? Does a nation violate the anti-slavery norm if it imports goods that
were manufactured under conditions that the importer, but not the exporter, might call "indentured servitude"?
What are the parameters of torture? Does it have to be "official torture" to count as a violation of human rights norms, or would torture by paramilitary or irregular troops, or even a band
of criminals, also violate the anti-torture norm? Is the battering of wives "torture"? And where
can one draw the line between torture and inhumane treatment or punishment? Professor Henkin
lists freedom from "torture or other inhuman treatment or punishment" as a universal human
right.FN3 For him, at least, there is no need to draw a line between torture and inhuman treatment or punishment; both are prohibited. But, then, what constitutes "inhuman treatment or punishment"?
I can think of numerous practices in the United States today that many thinking people
would include within the ambit of that phrase. Capital punishment, barred in many countries but
not in the United States, could be one prominent example of inhuman punishment. Placing a
prisoner in [pg49] solitary confinement—depriving the prisoner of human society—is another.
A great deal of the inhuman treatment that occurs in prisons in the United States is done deliberately but indirectly—prison guards "looking the other way" as a new inmate is forcibly raped and
sodomized by the other prisoners. What about the widespread sale by prison guards of crack,
cocaine, and heroin to prisoners, creating "junkies" even of inmates who had not engaged in substance abuse before being imprisoned? What about the provision in the most recent federal crime
bill of "three strikes and you're out"—creating the possibility of indefinitely long prison sentences even for minor crimes so long as a person has committed three of them? These and many
other "features" of the American criminal justice system surely can be, and have been, characterized by thoughtful persons as cruel and inhuman. All of these are problems of specification. We
need to know more than just the words genocide, slavery, torture, inhuman treatment or punishment. There is no point arguing over what the proper definitions of these words might be, because we're talking about the international-law definitions and not Webster's (nor Henkin's, nor
our) definitions.
Thus, we have an important definitional problem. It implies a second, related problem:
where do the definitions come from? We can call this second problem the source problem. We
need to solve the definitional and source problems at the same time. We need to determine an
objective source for the human rights we're talking about, and then we need to consult the source
for definitions.
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We cannot be content with just a list of human rights of the sort that Professor Henkin gives
in his keynote address. There are many other rights that some people allege to be human rights
under international law. What about, for example, a human right against capital punishment? Or
a human right against arbitrary detention (think of Haitian boat people)? Or a right of freedom of
movement within one's country (a right denied to women in several Islamic countries)? Or the
right to freedom of expression (think about Salmon Rushdie and the "crime" of blasphemy)? We
need an objectively verifiable international-law source for all human rights if we want to show
that any particular right is part of international law.
Although international scholars in their own studies must show a grounding of any claimed
international legal norms in an objectively verifiable source, the need is even more important
with respect to outsiders. Although international scholars may not need much convincing that at
least Professor Henkin's core list of human rights are part of international law, some may have
the uneasy feeling that Professor Henkin is preaching to the [pg50] converted. What about skeptical lawyers who are not international lawyers—don't they have every right to ask us to prove
that human rights are part of international law binding upon all states? Even some international
lawyers, such as Professor Weisburd, a contributor to the present Symposium, justifiably question whether we have shown where our human rights norms come from and whether they can be
objectively proven to be part of international law.FN4
The first and most convenient place to look for an account of the sources of human rights
law is Professor Henkin's keynote address. Given his renown in the field of international law, it
is and must be an authoritative statement of the prevailing view of the place of human rights in
international law.FN5 Additionally, Professor Henkin invokes throughout his paper the authority
of the Restatement (Third) of the Foreign Relations Law of the United States.FN6 The Restatement, in turn, derives much of its authority from the author of the passages cited, Louis Henkin.
I will proceed to argue that Professor Henkin's view of the international-law source of human rights stems from a paradigm that governs his account; I will call it the Sovereignty Pardigm. From within the world-view represented by this paradigm, Professor Henkin's keynote address deals with the question whether human rights are part of international law and, if so, how
we know it. I will argue that so long as one remains within the Sovereignty Paradigm, the answers that issue forth will be incoherent. The Sovereignty Paradigm must be overthrown because
it makes no sense.
I do not intend to criticize Professor Henkin's personal views, nor does my critique stem
from the classic orneriness of a student departing from his teacher's cherished beliefs. On the
contrary, I focus upon Professor Henkin's interpretation because it is the prevailing paradigm on
our subject and because he has stated it so well. Paradigms are notoriously resistant to attack; to
change them one must effect a change in the entire "world view" of their proponents.FN7 As
Thomas Kuhn has demonstrated, paradigms grip our imagination and are nearly impossible to
dislodge. In Kuhn's account of the history of science, established scientists hardly ever shed their
[pg51 paradigms; rather, it takes a new generation of scientists, whose minds are not prisoners of
the old paradigm, to effectuate its replacement.
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Accordingly, the task I face may be hopeless. Perhaps only young readers are open to my
arguments. I certainly have failed to persuade Professor Henkin over the years, even though he
has been familiar with the alternative point of view that I have been in the process of developing
ever since 1962, the year he agreed to supervise my doctoral dissertation. Since then I have published aspects of this alternative view, but not all in one place or comprehensively. The present
essay is my first attempt to confront head-on the school of thought that Professor Henkin's essay
represents. I would not even have attempted it at the present time if Richard Lillich had not invited me to participate in this Colloquium and then, with his characteristic gentleness, insisted.
II. THE SOVEREIGNTY PARADIGM
A.

The Sources of Human Rights According to Professor Henkin
1. "Non-Conventional Law"

The generally accepted view of international scholars is that there are only two sources of international law: customary and conventional. Of these, custom is the only universal source, generating law that is binding on all nations (including new nations). Conventions simply create law
directly for their signatories (I postpone to the end of this essay the complication that conventions can also be a source of custom). Other misnamed "sources," such as the decisions of international and national courts and the writings of publicists, at best are interpretive; they do not
directly create law.FN8 [pg52] Resolutions of the United Nations are not a source of law at all; if
they were, the United Nations would be a world legislature. At best, those resolutions help interpret the prescriptions contained in the U.N. Charter.FN9
Acknowledging the classic view that customary law and conventions are the two principal
sources of international law,FN10 Professor Henkin rules out conventions as a source of human
rights law. If treaties were the source of human rights norms, then under Professor Henkin's view
of treaties they would only bind the states that signed them (he does not subscribe to the view
that treaties can be a source of custom). The result, in his view of the matter, would deprive human rights law of its universality—a universality not only insisted upon by Professor Henkin, but
evident from the fact that no state has made the claim that it, or its regional group, is exempt
from certain basic human rights norms such as the laws prohibiting apartheid, genocide, slavery,
and torture.
By ruling out conventions, Professor Henkin is left with custom. Custom is, traditionally at
least, the only source of international law that yields universal norms. However, Professor Henkin denies that human rights norms have their origin in custom. Indeed, Professor Henkin asserts
that the emerging law of human rights "is not based on 'custom,' [is not based] on state practice
at all."FN11
Having ruled out both customary and conventional law, Professor Henkin resolves his dilemma of finding a source for human rights norms by inventing a new source: "non-conventional" law.FN12 It reminds me of a bright but difficult child predicting that she will not draw the
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red ball from a bag that contains one red ball and one blue ball, reaching in and drawing out one
ball, and then announcing that the ball in her hand is not blue. If she is asked whether she means
that the ball is red she replies, "I didn't say it was red. All I said is that it was not blue." Perhaps
she has invented a [pg53] wholly new category, non-blue, but we suspect that her term is simply
a circumlocution for "red." If it is not, she would be obliged to tell us something about this new
category—where it comes from, what it does, how we can recognize it when we see it, how it is
justified. If she refuses to explain, we shrug our shoulders and simply conclude that she is creating an unnecessary difficulty with her choice of language. Similarly, when Professor Henkin tells
us that (a) human rights are universal, (b) they are not conventional, (c) they are not customary,
and (d) they are "non-conventional", his "explanation" is suspect.
Of course, if Professor Henkin can endow his new source with recognizable features, then
perhaps it is just a code word for those features. Accordingly, he tells us that "non-conventional
law" is itself derived from "liberal national constitutions" and from "jus cogens." Let us examine
these contentions.
2. Liberal National Constitutions as a Source
The primary new source of human rights law, Professor Henkin tells us, is based on "contemporary national sources."FN13 It derives "from national constitutional rights" found in "liberal national constitutions."FN14 The most basic rights include, in the order in which Professor
Henkin mentions them, the outlawry of apartheid, of genocide, of slavery, of extra-judicial killing or disappearances, and of torture or inhuman treatment.
Suppose a fair-minded neutral observer accepts Professor Henkin's statements, but wishes to
check for herself the derivation and content of his list of basic rights. What national constitutions
should she consult? If she were to examine every constitution in the world, she would find that a
majority of them do not provide for these (or other) human rights. What then? Should she conclude from the non-mention of these rights that they are not part of international law? Or should
she simply exclude the majority of constitutions (that don't mention these rights) on the ground
that they are not "liberal"? Recall that Professor Henkin used the phrase "liberal national constitutions." Perhaps Professor Henkin so qualified his new source to avoid the majority-rule problem. Even so, how can the researcher test constitutions for liberalism? Are "liberal" constitutions
to be defined as only those which are liberal enough to list the human rights that Professor Henkin [pg54] is looking for?
Perhaps we can figure out what "liberal national constitutions" Professor Henkin has in mind
by looking at the examples he gives. In a footnote, he mentions the constitutions of the United
States and France.FN15 But where, in those constitutions, does he find a prohibition against
apartheid? Or against genocide? Or against extra-judicial killing or disappearance? Or against
torture or inhuman treatment? These are the most prominent rights in Professor Henkin's own list
of human rights. Even the right against slavery was not to be found in the original United States
Constitution; it took a civil war and a set of post-civil war amendments to outlaw slavery. Most
constitutions today do not explicitly outlaw slavery, probably because, unlike pre-civil war Unit-
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ed States, they did not have a prior history of it. Most constitutions likewise do not mention genocide or extra-judicial killing or disappearances or torture or inhuman treatment. If Professor
Henkin's chief source for human rights law is national constitutions (liberal or otherwise), why
do hardly any of those constitutions mention the human rights on his list? Is it really credible to
claim that human rights law as we know it today derives from national constitutions? Or even
from the sub-category of liberal national constitutions? Or even from the sub-sub-category of the
constitutions of the United States and France?
If Professor Henkin were to argue that all the human rights on his list are derivable, in the
case of the United States Constitution, from the Due Process Clause (an argument that on its face
is plausible), wouldn't that prove too much? Surely international law does not incorporate all the
constitutional decisions explicating the Due Process Clause, all the nuances of American civil
and criminal procedure associated with that clause, the long and complex historical explication
of "substantive due process," and all the other paraphernalia associated with that umbrella clause
in American constitutional law. And if international law did include all these things, does it also
include all the explications and nuances of clauses similar to the Due Process Clause found in
other national constitutions?
If Professor Henkin in fact cannot locate the human rights on his list in "liberal national constitutions," could he argue that they would be in those constitutions if those constitutions were
appropriately amended to include them? This would of course be a gigantic bootstrap argument.
But, if we for the moment concede the bootstrap, we still are not told how we get from constitutional law to international law. National constitutions are simply a [pg55] source of national law
and not a source of international law.FN16 If that were not true, foreign constitutions could be
cited by American litigants in American courts as overruling contrary principles in the United
States Constitution. Consider, for example, the two national issues debated in the United States
Congress in 1994: gun control and health care. Does Professor Henkin believe that if a considerable number of liberal national constitutions in the world today provided for gun control, such a
provision would spring into international law and serve to override the Second Amendment to
the United States Constitution? Or if a majority of foreign constitutions provided for universal
health care for their citizens, would Professor Henkin say that there would be no need for a
health-care debate in the Congress of the United States because Americans would automatically
be entitled to health care as a matter of international law? Surely one cannot persuasively claim
that what other countries provide in their national constitutions affect the rights of non-nationals
under international law. If such a claim were true, then any nation could change international law
simply by amending its own constitution. If brief, national constitutions simply are not, and have
never been, sources of international law. It is rather astounding that Professor Henkin wants to
elevate them to the status of sources of international law in order to "explain" what he means by
"non-conventional" law.
Perhaps it can be argued on behalf of Professor Henkin that he is only talking about deriving
the idea of human rights, and not the international law of human rights, from national constitutions. His essay perhaps should be read as a contemporaneous account of the sentiment of human
rights and not the law of human rights. Indeed, if we were to go through his essay and substitute
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the word "sentiment" each time we see the word "law," some of his contentions would become
persuasive. We would learn that the sentiment of human rights is on the increase throughout the
world, that it is harder and harder for governments to oppose that sentiment, and that more and
more people think that human rights are good things. But his essay takes a wrong turn when he
attributes this sentiment of human rights to "liberal national constitutions." Such a thesis, as confined just to the sentiment of human rights (not to mention the law of human rights), vastly understates the readily available evidence. A careful study of the history of the idea of human rights
by Burns Weston lists numerous fundamental sources of the idea of [pg56] human rights, only a
minor one of which is national constitutions.FN17 It would appear that Professor Henkin, who is
surely aware of the history recounted by Professor Weston, has settled on national constitutions
(instead of the intellectual history of the past thirty centuries) as the source for the international
law of human rights because he would like his readers to believe that he is talking about law and
not about sentiment. There appears to be something "legal" about national constitutions that is
missing from other documents such as the doctrines of the Greek stoics, the essays of the Philosophes, the writings of John Locke and John Stuart Mill, and all the other sources cited by Professor Weston. It would not do to argue that human rights are part of international law because
John Locke or John Milton or John Stuart Mill said so. But, it might do (if readers aren't paying
close attention) to say that human rights are part of international law because it is so provided in
liberal national constitutions. A constitution is a "law" and international law is "law" so maybe
no one will notice that it takes sleight-of-hand to move from one to the other.
What Professor Henkin has done is to invent a new source of international law—namely,
provisions in liberal national constitutions—to explain where human rights law comes from. But
since national constitutions are not a source of international law, invoking them is hardly explanatory of the content of international law. His "explanation" is far more controversial than the
thing explained. Our desire to know where human rights law comes from is hardly satisfied by
the assertion that it is derived from "liberal national constitutions" when those constitutions
themselves are clearly not a source of international law.
2. Jus Cogens as a Source
Professor Henkin offers a second "source" for human rights law:
Conceptually, it [human rights law] may have sneaked into the law [international law]
on the back of another idea, "ius cogens."FN18
[pg57] Despite the fact that jus cogens performed this difficult feat so stealthily that no one
other than Professor Henkin seems to have noticed it, the fundamental objection to Professor
Henkin's theory is that jus cogens is itself, at best, a meta-norm and not a source of norms.FN19 I
say "at best" advisedly, because in fact no one knows where jus cogens comes from, no one
knows whether or how or why it is part of international law, no one knows its content, no one
knows how to modify it once it is articulated, and indeed no one knows whether it even exists
(although it is certainly talked about a lot).FN20 The strangeness of Professor Henkin's "nonconventional law" source of human rights is not "explained" by invoking the even stranger no-
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tion of jus cogens. It's almost like saying that the source of Hurricane Edna now ravaging New
Jersey was a computer error by a meteorologist on Channel Seven.FN21
B. The Arbitrariness of Professor Henkin's "Sources"
From time immemorial, rules of law have been recognized as being capable of objective
identification and verification. The opposing parties in any case or controversy have, in principle,
equal opportunity to read the same materials and to argue the content of the law to a judge or tribunal. The judge, in turn, has the opportunity of looking up the sources to double-check counsel.
If the plaintiff's attorney claims that X is the applicable rule of law in the case, she will either cite
a statute (or other regulation) in the jurisdiction, or argue that X represents the best "fit" in the
most closely analogous case law. She will cite the cases she relies upon, so that her opponent
may read the same cases and have the opportunity to deny that X is the rule of decision in those
cases. Her opponent may also bring up other cases and other statutes, which she in turn will have
the opportunity to read. [pg58] The court will then consider the statutes and cases cited by the
parties in deciding whether X is the applicable rule of law in the case. The "law," in short, is
something objective. Only objectively verifiable law has any chance of guiding a judge (or other
decision-maker) away from arbitrary decision-making.FN22
But when we consider Professor Henkin's keynote address, we find no basis for objectively
determining and verifying any of the human rights on his list. Although we might agree with the
items he chose, the list itself is arbitrary. We cannot know for sure, on the basis of the "sources"
Professor Henkin has given, whether any particular right belongs on the list. We cannot know
why Professor Henkin included some rights and excluded others. The arbitrariness of his approach may be evidenced by the fact that he has recently changed his mind about the most important human right on his list. In his contribution to a book published five years ago, he attacked
humanitarian intervention on the ground that "the use of force remains itself a most serious—the
most serious—violation of human rights."FN23 But today, that "most serious" violation of human rights is conspicuously absent from his list.
Not only is it absent, but in fact Professor Henkin now seems to approve of the use of force.
In his keynote address he approves of the fact that the "international system . . . has sometimes
encouraged states to 'intervene' in other states in support of human rights."FN24 Of course, Professor Henkin is entitled to change his mind.FN25 He was entitled to argue in 1989 that forcible
intervention was the most serious violation of human rights, and entitled also to so thoroughly
change his mind in 1994 that the same violation does not even make his list. But if Professor
Henkin changes his mind, that's something quite different from the entire international legal system changing its mind. It is clear that if X was the "most serious" human rights violation five
years ago, the world hasn't changed so much that today X doesn't even make a list of principal
human rights violations. We simply cannot imagine the nations of the world undergoing such a
radical change [pg59] in just five years. Instead, the only logical conclusions are either that Professor Henkin was right in 1989 and is wrong in 1994, or was wrong in 1989 and is right today,
or that his "source," like tea leaves that only he can interpret, yields whatever norms he likes.
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I believe Professor Henkin has undermined his own cause by his talk about "nonconventional" law. I am sure that he is sincerely, even passionately, committed to the proposition
that the human rights on his list are part of universally binding international law. He believes in
the primacy of the individual. He believes that people have basic rights and that these rights can
be asserted against states. He believes that national and international courts can and should enforce these rights as a matter of law. Yet by failing to provide those courts with any objectively
determinable basis for identifying and verifying as part of international law any of the rights on
his list, Professor Henkin has ended up debasing the very rights he wants to elevate above all
norms.
Yet the story is not quite complete by alleging that Professor Henkin has "failed" to provide
us with a source for human rights in international law. It is not simply that he has failed; the
problem goes a lot deeper. Within his world view, he cannot provide us with a source for human
rights law. As I shall now proceed to argue, the Sovereignty Paradigm that rules his thinking disables him from providing a determinable and verifiable source.
C. The Sovereignty Concept in International Law
Professor Henkin rightly spent the opening part of his keynote address on the subject of sovereignty. It is the key to the question of "where he is coming from." In order to locate his Sovereignty Paradigm within the various versions of sovereignty in international law, let us consider
six permutations of "sovereignty," the sixth of which I will call the Sovereignty Paradigm:
1.The most extreme version of sovereignty could be called strict national sovereignty. In
this view, nations are sovereign over international law. Therefore, international law exists only
to the extent that each nation decides to obey it. Even if a nation has decided to obey a rule of
international law, it may change its mind at any time, and if it changes its mind, the rule loses its
force against that nation.
This strict view of sovereignty is simply a cumbersome way of saying that international
law is not "law." It is not "law" because nations are entitled (by virtue of the sovereignty theory)
to disobey it at will. For the person [pg60] who believes that international law is really law,FN26
strict national sovereignty makes no sense.
2.A sibling of the strict sovereignty view is the theory known as Dualism. Dualists believe that international law and national law are two separate, independent legal orders, each valid in its own sphere. National law governs the "internal" or "domestic" affairs of a state, while
international law governs its "foreign" affairs.FN27
If dualism were a correct theory of international law, internal affairs would be fixed for all
time as purely internal. Anything within a state's domestic jurisdiction would have to remain
within a state's domestic jurisdiction, forever impervious to international legal regulation. For
under the dualist theory, both international law and domestic law would be powerless to transform domestic subject-matter into international subject-matter; neither of these legal regimes has
any "jurisdiction" over the other. But if we all accept the fact that genocide moved from a purely
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internal matter prior to 1939 to an international matter after 1945, then dualism cannot describe
the new status of the prohibition against genocide. Prior to 1939, what a government did to its
own citizens within its own territory—including mass murder—was purely within its internal
law, its "domestic jurisdiction." If dualism were a correct theory then nothing that transpired
since 1939 could [pg61] transform domestic mass murder into an international crime. Since we
now routinely say that a government is prohibited by international law from committing genocide against its own citizens within its own territory, we must discard the theory of dualism.FN28
3. Dualism, as we have seen, involves a division of subject matter between the internal and
the international. A variant on dualism involves a division of the two main sources of international law. Advocates of this position, such as Grigori Tunkin or Phillip Trimble, say that treaties
are binding on signatory states, but customary law is only binding to the extent that any state
wishes to recognize it.FN29
The variant on dualism is subject to the same objection as the preceding one: that the division is artificial, and crumbles over time. For example, states negotiate treaties against a customary law background. They know when a provision deviates from the customary rule, and the extent of the deviation figures into the negotiation process. Moreover, states know that the words in
the treaty incorporate customary-law meanings that have evolved over centuries, and if they wish
to depart from the standard meaning, they must make it explicit in the treaty. Thus, it would be
artificial and distorting in the extreme to interpret treaties as if the customary-law context did not
exist. Yet dualists, by disavowing customary law, are forced into arguing that each state party to
a treaty must apply its own internal law to the interpretation of the treaty. Resort to the separate
legal systems of the parties for interpretation of a common document is a recipe for aggravating,
not solving, international disputes.FN30 More importantly, it misunderstands the way international courts and international organizations deal with questions of treaty interpretation. [pg62]
Also applicable here is the objection I made above about genocide. Under the "treaty only"
variant of dualism, any nation today is free under international law to commit genocide against
its own population within its own territory unless it has ratified the Genocide Convention. So, the
United States was free to commit genocide prior to 1989, the year it belatedly ratified the Genocide Convention. If these propositions strike you as outrageous, then you should reject the "treaty-only" variant of dualism.
4. A different notion of sovereignty is that some states, but not all, are sovereign over international law. One variant on this view is that some states have greater law-creating power than
other states. Among the few people who have asserted this position are Charles DeVisscher, who
said that the major powers carry more weight in the formation of international custom,FN31 and
Myres McDougal who said that General Assembly resolutions are binding if accepted by the major powers.FN32
This position has been thoroughly discredited on the ground not only that it contradicts the
rule of equality of states under international law, but also because it neither offers any persuasive
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reason to the minor powers why they should obey the rules of international law nor explains why
they do obey it.FN33
5. A related view is that some states have sovereignty over international law in the sense that
they are exempt from some or all of its rules. This position has been taken by the Ayatollah
Khomeni and by Professor McDougal, both invoking a higher morality which when followed
allows a nation to depart from international rules that are binding on other nations. Khomeni derives his binding moral precepts from Allah; McDougal derives his from Harold Lasswell.FN34
[pg63]
This variant is subject to the same objections as the previous one. It contradicts the rule of
equality of states which is the foundation of international law. And, if some states are "above"
international law, why should the states who are "below" it obey it?
Incidentally, I do not think that the curious notion of the "persistent objector" is an instance
of any of these variants on sovereignty. Supporters of the "persistent objector" thesis (which include Professor HenkinFN35) do not claim that any particular state is above international law.
They only claim that any state which meets certain criteria for the status of persistent objector is
able to carve out an exception for itself from the particular rule of customary law to which it has
persistently objected.FN36
6. We arrive finally at the Sovereignty Paradigm.FN37 It has the following characteristics,
according to Professor Henkin:
—that the state system is committed exclusively to state values, principally to state autonomy and the impermeability of state territory, and to the welfare of the state as a monolithic entity;
—that international law is based on the consent of states, and is made only by states and
only for states;
—that the international system and international law do not [pg64] (may not) address
what goes on within a state; in particular, how a state treats its own inhabitants is no one
else's business, not the business of the system, not the business of any other state;
—that a state may concern itself with what goes on inside another state only as that impinges on its own state interests. (Therefore, a state may presume to afford "diplomatic protection" to its diplomats or its nationals, not to other human beings.)FN38
Of course, on the level of strict logic, the idea of human rights is incompatible with the Sovereignty Paradigm. Human rights are universal rights; they are rights against every nation in the
world including one's own nation. Professor Henkin is well aware of this logical incompatibility.
He argues that human rights norms have made inroads upon the Sovereignty Paradigm. He states
that human rights have become "international law" through a process of radical derogation from
the traditional sovereign prerogatives of states.FN39 His is a sort of Swiss Cheese view of sovereignty: there's plenty of cheese, but there are holes in it (for human rights).
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Unlike the other five variants on sovereignty, the Sovereignty Paradigm is rooted in psychology. It is closest in form to the second of the variants I discussed above (dualism), but rather than
insisting that internal affairs are impervious to international law, it takes the position that internal
affairs are strongly presumed to be a matter for the individual nation and that this presumption
may only be rebutted by a powerful showing that a particular norm of international law has penetrated the domestic-jurisdiction barrier. The Sovereignty Paradigm is important because psychology can be more powerful than logic.
In the above quotation from Professor Henkin's address, note the use of the key term "derogation."FN40 Human rights, in his view, are derogations [pg65] from sovereignty. (It's as if we
really don't want holes in our Swiss Cheese, but we put up with them.) Anyone familiar with the
development of the common law understands the psychological power of the concept of derogation. From the eleventh century to the seventeenth, the English common law courts regarded acts
of Parliament as derogations from the common law. From a strictly logical, as opposed to psychological, point of view, it wouldn't matter whether statutes are derogations from common law
or common law is a derogation from statutory law. But psychologically, the courts' idea that statutes are derogations from common law led them to construe statutes "strictly"—to grudgingly
allow statutes to control a case if the statutory language was clear and the case clearly fell within
its terms, but otherwise to decide the case on common-law grounds. Statutes were given very
little breathing room. Indeed, in many cases courts found some way or other to construe a statute
so that it did not strictly apply to the case at hand, and then proceeded to ignore the statute.
This attitude persisted into the eighteenth century when finally Jeremy Bentham turned the
situation around by coming up with a replacement paradigm. Bentham contended that statutes
were the primary sources of law (law is a "command" of the sovereign), and that they should be
broadly construed so as to control as many cases as possible. Bentham's Positivist Paradigm succeeded in replacing the reigning Common Law Paradigm. The resulting interchange of power
between parliament and judiciary was immense, and has persisted to the present day.
Professor Henkin and others who are immersed in the Sovereignty Paradigm will grudgingly
allow some human rights norms to creep under the sovereignty tent. The norms are admitted as
"exceptions" to sovereignty, as "derogations" from sovereignty. As with all derogations from a
norm, the burden of proof falls upon human rights. Even though as a matter of personal preference Professor Henkin might like to see an increasing acceptance of human rights in international law, the very foundation he stands upon presents a psychological barrier against the spread
and penetration of those rights.FN41 [pg66]
Because I am talking about psychological attitudes here, permit me a personal observation:
nearly all American international lawyers I know who once served in the Office of the Legal Adviser of the Department of State, or on the legal staff of the Pentagon, or in the Foreign Service,
seem to be among the strongest adherents to the Sovereignty Paradigm. Somehow, governmental
service seems to convince American lawyers, day after day, to become suspicious of, if not hostile to, "international law" as a sneaky attempt by pipsqueak nations to bulldoze the United States
into doing something contrary to our policy or national interest. This kind of hubris, I think,
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comes from an exalted sense of personal power derived from working for the most powerful
government on earth.
In the foreign offices of lesser powers, lawyers might attain the perspective that Georges
Scelle called "dedoublement fonctionnel"—by making claims and alternatively passing on the
claims of others, one develops an international perspective. But maybe this largeness of attitude
noticed by Scelle only works when one's nation needs international law as much as it fears it.
In the United States, at least so far, there is a prevalent feeling among our governmental officials and the lawyers who work in government departments such as the Pentagon and the State
Department that international law is only a tool to be used in the national interest, and not something that we should allow to give any advantage in any case to a militarily inferior nation. Our
governmental and ex-governmental lawyers fear international law more than they use it; they
fear its use by other nations against us, and they don't use it too much themselves because they
have other ways—withholding aid, using economic muscle, threatening the use of force—to get
what they want. I do not claim that all governmental and ex-governmental lawyers have this attitude or display it all of the time, nor that they don't from time to time take positions totally contrary to prevailing United States policy. I am only saying that they seem intellectually to come
from within the Sovereignty Paradigm, and that it colors everything they think about international law, including the international law of human rights.
We must assume that Professor Henkin is well aware of the Sovereignty Paradigm within
which he works and that he knows it places a psychological barrier against human rights. Despite
a keynote address that impassionately [pg67] welcomes the arrival of human rights law, he appears to have an even stronger conviction that international norms of human rights should not be
binding as law upon the United States. His closing words reveal his true position:
We, too, have to accept international standards, the expression of the contemporary moral
intuition, when they are higher than ours, e.g., to outlaw capital punishment for juvenile
crimes, or to protect against inhuman or degrading treatment. We have to pay a decent respect to the opinions of mankind by submitting to international scrutiny (e.g., by the Human
Rights Committee, pursuant to the Protocol), to the International Court of Justice, to the Inter-American Court of Human Rights. We, too, exercising our sovereignty, must consent to
be governed and help achieve good international governance for living in a decent
world.FN42
When Professor Henkin says "we have to," he means "we ought to." He is not saying that we are
compelled by law, he is saying that we ought to choose to accept external norms. We must "consent to be governed," he says in his last sentence, emphasizing the fact that unless we consent we
are not, in his view, governed by these international norms. In short, as much as Professor Henkin himself may deplore capital punishment for juvenile offenders, for example, he is unwilling
to concede to the international community any legal power to make that prohibition effective
within the United States. Psychologically, he is still a dualist; international law cannot tell the
United States government what to do internally, unless the government consents to particular

13

norms. (Thus, it would have been perfectly legal under international law for the United States
government to have committed genocide prior to 1989, if I correctly interpret what Professor
Henkin is really saying.)
Professor Henkin's keynote address is an exercise in sociology, not law. Clinging to the Sovereignty Paradigm, he describes the world's increasing receptivity toward human rights and adjures the United States to consent to a longer list of norms, but can never bring himself to say
that the norms—except for a few generally stated and uncontroversial ones such as those involving genocide, apartheid, slavery, and torture—are legally binding [pg68] on the United States. In
the final reckoning, Professor Henkin chooses sovereignty over human rights. As much as he believes in the cause of human rights, he believes even more in the right of the United States to decide its own policies without interference from international norms that have developed outside
the United States. Like many of the present Justices of the Supreme Court, Professor Henkin will
not allow foreign nations to lay down the law for us. No matter how strong the human rights
norm against capital punishment of juveniles may develop in foreign nations, the adherents to the
Sovereignty Paradigm do not want to constrain the right of states within the United States or the
federal government to execute juveniles convicted of certain crimes. Nor are they in a position to
"make an exception" for a norm like the one against capital punishment of juveniles: they are
afraid of opening a wedge for future norms that they might not like, and in any event they lack a
coherent theoretical basis for determining the content of international human rights. This unwillingness to open the U.S. door to foreign norms may be why Professor Henkin lists only the safest, vaguest, and most uncontroversial norms as having attained international-law status.
To be sure, if Professor Henkin's address together with all his previous writings show that
sovereignty is more important to him than human rights, he is entitled to his preference, but we
are also entitled to "know where he is coming from." We are entitled, that is, to take his denunciation of the "shibboleth of 'sovereignty' "FN43 with a grain of salt, knowing that to Professor
Henkin sovereignty turns out to be much more than a shibboleth. We are entitled to take his assertion that "an occasional state cannot veto law that reflects the contemporary international political-moral intuition"FN44 as still leaving an escape hatch for the United States when a norm
arises that the United States doesn't like: either because the United States is not a mere "occasional state" in Professor Henkin's view, or because, if the crunch comes, Professor Henkin will
be available to announce that the unwanted norm does not reflect the contemporary international
"political-moral intuition." In short, his statement is a recipe for auto-interpretation of human
rights norms.
The Sovereignty Paradigm, like all the other variants on the theme of sovereignty, is foundationally incompatible with the idea of human rights. In a major recent development, thirty-seven
states participating in the [pg69] Conference on Security and Co-operation in Europe explicitly
recognized this incompatibility, and charted in the Moscow Document a new approach to human
rights:
The participating States emphasize that issues relating to human rights, fundamental freedoms, democracy and the rule of law are of international concern, as respect for these rights
and freedoms constitutes one of the foundations of the international order. They categorically
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and irrevocable declare that the commitments undertaken in the field of the human dimension
of the Conference on Security and Participation in Europe are matters of direct and legitimate
concern to all participating States and do not belong exclusively to the internal affairs of the
States concerned.FN45
Those who cling to the Sovereignty Paradigm while urging the incorporation of human
rights into international law are somewhat like the tobacco company executive who offers to lead
an anti-smoking campaign. We have every right to wonder whether the executive is leading the
campaign because: (a) it gives him some degree of control over it, (b) the campaign will take
place regardless of whether he leads it, and (c) if someone not connected to the tobacco industry
winds up leading the campaign it might turn out to be a resounding success. Similarly, when a
leading international scholar whom we have every reason to believe is utterly sincere in his dedication to human rights is "coming from" the Sovereignty Paradigm, we have good reason to
doubt either the underpinnings of his apparent dedication, or, at least, the effectiveness of his
presentation. [pg70]
III. TOWARD A NEUTRAL PARADIGM
A. Retaining States as Subjects of International Law
There is a rejoinder that Professor Henkin could make at this point in my essay, should he
wish to make it. He would be entitled to say that his attitude toward human rights is and should
be irrelevant to his scholarly opinion about the sources of international law. If he concludes on
the basis of scholarly research that the source of human rights law is "non-conventional" (whatever that means), that it is not based on the practice of states (whatever that seems to say), and
that it is a derogation from sovereignty (even if he says sovereignty is a shibboleth), he is entitled
to call these things as he sees them. He is right in resisting any temptation to change his analysis
of the sources of human rights law simply because he desires to promote the cause of human
rights.
Naturally I would agree with this rejoinder if Professor Henkin wished to make it. I concede
that it is possible for people to believe simultaneously in the Sovereignty Paradigm and in the
international law of human rights, and if they do, their cognitive dissonance is a private problem
for them, having nothing to do with the objective soundness of either the Sovereignty Paradigm
or the international law of human rights taken separately. As much as I would personally like to
see people resolve this inner contradiction by deciding either that their Sovereignty Paradigm
prevents them from full espousal of the cause of human rights in international law (and then refrain from leading the human rights parade), or that their eagerness to see human rights expand
to the limits of its logic requires them to discard the Sovereignty Paradigm like a child who eventually grows up and discards a security blanket, they have every right to accept both principles
simultaneously and live with the ensuing cognitive dissonance. Paradigms are well-nigh impossible to dislodge from one's mind. But everyone else is entitled to avoid cognitive dissonance if
they are not wedded to the Sovereignty Paradigm and would accept the possibility of a replacement paradigm.
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I want to suggest a replacement paradigm, bearing in mind Professor Henkin's admonition
that "law professors are a conservative lot. We teach what we were taught, and what we have
long taught."FN46 Just suggesting a replacement paradigm for the Sovereignty Paradigm obviously will not change the minds of conservative legal scholars. Perhaps strategic consideration[pg71] should play a role in choosing a replacement paradigm. There are two replacements
that I have considered: a Neutral Paradigm and a Human Rights Paradigm. If I were to follow the
tactical lead of that immensely successful publicist Jeremy Bentham, I would opt for a Human
Rights Paradigm. Bentham knew how to shake up the conservative legal establishment. Faced
with a prevailing paradigm that amounted essentially to a dictatorship of the common law, he
replaced it with a paradigm that amounted to a dictatorship of statutory law. By going from one
extreme to the other, he made his point more effectively than if he had gone only half- way. By
choosing the extreme of a Positivist Paradigm, he was more effective in the real world than if he
had chosen a Neutral Paradigm (one that regarded the common law and statutory law on equal
terms.)FN47
In the Benthamite tradition, a radical Human Rights Paradigm, as a corrective to the Sovereignty Paradigm, would take the world-view that only persons, and not nations, count in international law. Nations are simply aggregates of persons, but they are not "entities" entitled to separate consideration.FN48 Perhaps adherents of this viewpoint should relabel international law "interpersonal law." In their favor is a long and sorry history of reification of national entities: the
bloody wars of nationalism in the nineteenth century (reviving today in Yugoslavia and parts of
Africa), the deification of the State in Hegelian philosophy (laying a theoretical foundation for
Hitler's Germany and the ensuing world war and holocaust), and the general degradation of the
individual as nothing more than a servant of the state.
Even though the Human Rights Paradigm would be an example of Benthamite strategy, I
leave it to someone else to advocate it. My view of today's world convinces me that states are
here to stay; they are not about to become subordinated to individuals. We may see in the near
future a gradual movement toward world federalism on the current European model, but even if
there is such a movement, states as components in a federal system will retain many of their
competencies. The government of a world federalism will most likely be a government of limited
powers. International [pg72] law as we know it would still have a huge role to play within a
world federalism.
But more important than any prediction about these matters is a theoretical reason that for
me supports the role of states as subjects of international law at least for the foreseeable future: A
state is more than a single representative of the totality of individuals within it; a state embodies
the relations among those individualsFN49 as well as all their relations to the territory they inhabit. Moreover, a state embodies the relations of persons living at the moment to their ancestors
and to their future offspring. A state, therefore, captures a vast and intricate web of personal and
territorial relationships extending into the past and into the future.FN50 A state is therefore a different and rather special kind of "player" in the international system.FN51 If we dispensed (theo-
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retically) with international law and replaced it with interpersonal law, many of the important
relational values embodied in the state would be lost.FN52 [pg73]
I suggest, therefore, that the Sovereignty Paradigm be replaced with a Neutral Paradigm, one
that accepts both persons and states as subjects of international law without creating a presumption against either persons or states. In contrast to the Sovereignty Paradigm which represents a
psychological barrier against the emergence and spread of human rights norms, the Neutral Paradigm would neither resist nor encourage those norms. Human rights norms would emerge in the
international legal system law the same way any other norms emerge. They would have no special status, but they would also have no inferior status.
But, if human rights norms are like any other norms, we face a big conceptual hurdle. Traditional norms of international law (for example, norms relating to the law of the sea, or norms of
diplomatic immunity, or the laws of war, or any other traditional subject-matter of international
law), arise through the workings of custom. If the Neutral Paradigm calls for treating emerging
human rights norms on the same footing as traditional norms, then an explanation is needed for
the emergence of human rights norms via the practice of states. The Sovereignty Paradigm as
described by Professor Henkin specifically denies that human-rights norms arise through the
practice of states.
To recapitulate the argument:
(1) Custom is the only universal international law (my view).
(2) Human rights do not derive from custom (Professor Henkin's view).
(3) At least some human rights norms are part of universal international law (Professor Henkin and I share this view.)
(4) Therefore, one of the above propositions is false. Either (1) is false, and human
rights have somehow been established as a wholly new and different form of universal international law (this is Professor Henkin's position—he calls it "non-conventional law"),
or (2) is false (this is the position I want to defend).
[pg74] B. THE PROBLEM OF STATE PRACTICE
A paradigm actually tells us what we see in the real world.FN53 Thomas Kuhn gives numerous examples, among which is the fact that Western astronomers, who were gripped by the
Ptolemaic paradigm that the stars in the immutable heavens were fixed in place, first saw change
in the motion of stars in the half-century after Copernicus' new paradigm was proposed. In contrast, "the Chinese, whose cosmological beliefs did not preclude celestial change, had recorded
the appearance of many new stars in the heavens at a much earlier date."FN54 When experiments are performed that conflict with the reigning paradigm in a field of science, the experimental result is either deemed an anomaly or is shrugged off as "measurement error." Eventually,
if the anomalies pile up, there is a crisis in the field which is resolvable only by the substitution
of an entirely new paradigm. Even then, the scientists who in their formative years absorbed the
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reigning paradigm, used it in their published research and taught it to their students, are likely in
most cases to resist the new paradigm and to maintain their own view for their lifetime.
I suggest that the Sovereignty Paradigm does not allow its adherents to see certain aspects of
the practice of states. They are blind to the rise of human rights norms in customary law because
it does not fit their paradigm. When Professor Henkin asserts that the emerging law of human
rights "is not based on 'custom,' is not based on state practice at all,"FN55 he is asserting a belief
based on what he actually sees. He cannot see the state practice in question because he clings to a
paradigm that won't allow him to see it.
In order to see the state practice that is hidden from the view of adherents to the Sovereignty
Paradigm, we need to look at the two major components of state practice. The first is the interest
and concern of the reacting state in the act committed by the acting state. The second is the interaction of the reacting and the acting states. I am talking about any act at all—whether it falls
within the category of human rights, or mining initiatives on the ocean floor, or setting up an
embargo, or emitting pollutants into the international environment. For any of these acts to be
"noticed" by the international legal [pg75] community and begin to form part of the state practice
that leads to customary law, they must be within the interest and concern of the reacting state and
they must then form part of an interaction between the reacting state and the acting state. Accordingly, Part IV of this essay deals with the first component: the interest and concern of the
reacting (affected) state. Then, in Part V, I take up the issue of interaction leading to custom.
IV. WHY HUMAN RIGHTS NORMS GET STARTED
As we have seen, the Sovereignty Paradigm adopts a presumption that reserves to a state an
ill-defined bundle of internal competencies. The Paradigm is willing to allow international law to
arise from a state's interactions with other states (the clearest example is war), because at least
those interactions involve more than one state and hence any assertion of "sovereignty" by either
state would lead nowhere. On the other hand, when a state acts entirely internally—that is, where
no other state is "present" and there is no "interaction" between states—then the Sovereignty Paradigm creates an almost conclusive presumption against the intrusion of any rule of international law. Indeed, by acting internally, there is no "state practice" visible to international law
(state practice requires an interaction of two or more states).
With these elaborations, it is clear that Professor Henkin views what a government does to
its own citizens within its own territory as an internal act out of which customary law cannot
arise. That presents for him a fundamental dilemma, because the law of human rights that he
champions must apply to what a government does to its own citizens within its own territory—if
it didn't, it would hardly be a human right. Professor Henkin concedes that the international prohibitions of genocide, slavery, and torture apply to acts of any government against any citizen,
including acts of a citizen's own government against that citizen. I have tried to show earlier that
Professor Henkin's resolution of this dilemma—inventing a strange source called "nonconventional law" or invoking the equally mysterious notion of "jus cogens"—is no resolution at
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all. What remains is simply an anomaly. From within the Sovereignty Paradigm no coherent explanation of human rights norms in international law is possible.
I will now try to show that the Sovereignty Paradigm cannot explain that which Professor
Henkin takes for granted. Consider why a state cannot do whatever it wants to any person within
its territory. Why can it not maltreat, [pg76] and deny justice to, an alien within its territory? According to Professor Henkin:
Under customary international law, a state is obligated to treat foreign nationals in accordance with an international standard of justice, and is responsible to the state of the person's
nationality for any violations of that standard.FN56
Contrast this accurate statement of customary international law with what a state can do to its
own nationals. Stalin's purge of the 1930s was not considered a violation of international law. On
the other hand, if Stalin's government at the same time had maltreated or denied justice to a single foreigner in the Soviet Union, that person's government might have demanded immediate
redress through diplomatic circles, and newspapers might have reported the maltreatment and
atrocity.
Let us consider carefully why it is that a nation under traditional customary law cannot deny
justice to an alien within its territory, whereas prior to 1939 it could do whatever it wanted to a
national within its territory. A human being is a human being; why was there such a disparity
under international law between a human being who is a national and a human being who is an
alien?
The disparity obviously did not arise by accident. It was the result of what nations wanted
international law to be in the years and centuries prior to 1939. The prerequisite for the formation
of any rule of international law, whether customary or conventional, is a state's interest and concern in an act or transaction. After all, international law is nothing but an invention of states that
serves their collective self-interest.
Several centuries ago, the interest of a nation in the plight of one of its citizens travelling in a
foreign country could be expressed by the phrase "he is one of us." His fellow countrymen had
empathy for his plight in a foreign land because they could relate to him. This sense of "belonging" is summed up in the term "national." His fellow citizens cared about him when he travelled
abroad. This care translated into the interest and concern of the home nation in the welfare of
one of its nationals who was being maltreated by a foreign government in a foreign land. Let me
be clear that in saying this much, I have not yet taken up the question of how this interest and
concern helps to give rise to a rule of international law. The second step in [pg77] the equation—
namely, the interaction of the home state and the foreign state—remains to be shown. Here, I am
only saying that if we start with a human being who finds himself in a foreign country and finds
himself the victim of a denial of justice by the government of that country, then that person's fellow "nationals" in the home country might have expressed interest and concern for his wellbeing.
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Now I want to show that, as a result of the human rights revolution, our interest and concern
for fellow human beings have transcended national boundaries. We now care about the plight of
persons in foreign countries even if they are not our "nationals." I am not saying that we necessarily care as much about their welfare as we might care about the welfare of our own nationals
in foreign countries, but we do seem to care to the extent of threats to their basic human rights.
Why is any nation in the world today concerned with the human rights of foreigners in foreign countries? What has changed since Stalin's purges of the 1930s? Professor Henkin has provided us with a number of reasons for the human rights revolution, though he has omitted what I
believe are the two most important. The first involves concern. It is the result of the power of
television to create a bond of empathy about the plight of individuals in far-away lands. David
Hume in 1740 wrote about the consequences to morality of the "sympathy" felt by one person
when she sees another person suffering and in pain. It is a human and instinctive reaction for the
observer to feel a little of that pain and suffering herself. The observer's feeling is not exactly
real, it is sympathetic (today we would call this "empathy"). Television has blanketed the world
with live pictures of people suffering, starving, and dying in foreign places. These pictures bring
home to the viewer a very deep empathetic reaction. The aggregate power of this empathy in the
population is translated into government levels (governmental officials themselves are not entirely immune to the same empathy when they watch television), with the result that a state decides that it indeed is concerned with the plight of foreigners in foreign countries. The television
phenomenon has changed everyone's view of the world and has convinced people everywhere
that they have been, are, and should be concerned about what happens to other people in other
countries.
The second reason for the human rights revolution has to do with interest. It is economic interest—the growth and spread of free markets. There is no doubt that, with the end of the Cold
War, Karl Marx is figuratively dead and Adam Smith is thriving. The internal dynamic of free
markets is their tendency to spread to more and more countries and people. (It was Lenin, [pg78]
and not Smith or Marx, who noticed this dynamic in his analysis of capitalist imperialism.) Free
trade makes everyone better off by increasing the variety of available goods and lowering their
price (increasing the purchasing power of the consumer).FN57 The advantages of external free
trade in turn promote today's relentless drive in every country in the world toward internal free
trade, that is, private ownership of productive assets, trade among capital producers, negotiations
with workers—atomistic individuals engaging in the transactions of capital markets. The "sovereign" in this picture (I use the word apologetically) is the consumer. Advertising is pitched to the
consumer; alternatives are presented to the consumer; the consumer is wooed by all these competing businesses. Thus, both the atomism of capital markets and the concept of "the consumer is
king" result in an overwhelming demand for personal freedom. It has become increasingly difficult for any government to shackle its citizens, to deny them the autonomy that they are enjoying
in the economic sphere. In the face of this world-wide capitalist explosion, governments have
responded by "downsizing"—selling off the means of production to their own citizens and to
outside investors. Governments are taking an increasingly passive role as facilitators of business
initiatives. As I argued in an article written in 1979 when the Cold War was still very much with
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us, "there is a fundamental affinity between the goals of multinational business enterprise and the
goals of human rights."FN58 This affinity works both ways. It not only says that capitalist enterprise is good for human rights, but also that human rights are good for capitalist enterprise.
Among numerous examples, the recent NAFTA debates in the United States illustrate this point.
Despite the rhetoric of labor-union leaders that free trade with Mexico would result in the loss of
jobs for American workers,FN59 those workers supported the pact because of deep- seated realization that their own standard of living, their own purchasing power, will increase if more goods
and services are generated more inexpensively in foreign countries like Mexico. Another way of
looking at this is to note that Japan's current huge trade surplus means that many people want,
are willing to pay for, and have enjoyed the electronic and automotive products that Japan has
produced. Young people who used to [pg79] carry big loud radios around the streets ("ghetto
blasters") are today noiselessly plugged in to Sony Walkpersons and are enjoying a higher fidelity (and higher volume) at a cheaper price than ever before. In short, we have a present interest
and concern in the economic freedom of foreign persons in foreign countries, and this economic
freedom supports and is supported by political freedom.FN60
Our economic interest and empathetic concern for the human rights of foreigners in foreign
countries is now a psychological fact of human existence. It directly runs up against the psychology of the Sovereignty Paradigm. According to the latter, what goes on in a foreign country between the government and its "own" people in its own territory is none of our business. The human rights revolution, aided by the growth of television and the spread of free markets, tells us
on a daily basis that what goes on in a foreign country is our business, and more so with the passage of time. We are much more concerned with the internal affairs of our "trading partners"
(soon the whole world) than we were in the 1930s with what went on in the Soviet Union—a
time when international trade was minimal and where the brutality of the purges were invisible
to a nonexistent CNN television network.
If centuries ago nations developed an interest and concern in the welfare of their "nationals"
when under the jurisdiction of foreign governments, we need a word today to describe a similar
interest and concern in the welfare of "foreigners" when under the jurisdiction of foreign governments. Over a decade ago I suggested the word "international" for this relationship.FN61
[pg80] Thus, I can claim to be a "national" of the United States and "international" of every other
country. Thus, we care about our "internationals" starving in Burundi or dying in a brutal civil
war in Bosnia. Although our concern for our "nationals" may be deeper and cover a wider array
of rights, we also care about the plight of our "internationals" in other countries. At the present
time we haven't developed our sensitivities to the point where we care as much if foreign citizens
are denied justice by their own governments as we care if one of our citizens is denied justice by
that same foreign government. But this is just another way of saying that international human
rights are, at present writing, less inclusive than the constitutional rights enjoyed by citizens in
several countries. As an American "national" I have certain constitutional rights that may be
more extensive than my rights as an "international." Yet in some venues it may turn out that my
"international" rights are more valuable than my "national" rights. (And, for some people in
some countries, their "international" rights may be more extensive than the rights they have un-
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der their home country's constitution.) In any event, the fact that both the "national" and "international" set of rights may overlap does not present a conceptual problem.
Whether or not we use the cumbersome term "our internationals" or not, breaking free of the
Sovereignty Paradigm requires giving up the notion that what one's own government does to
one's own nationals is no other country's business. Perhaps most people in the world today have
overcome whatever Sovereignty Paradigm they might have internalized sixty years ago. Perhaps
the only people who still seriously cling to it are law professors. Of these law professors, one of
the most prominent, who by virtue of his commitment to human rights has the least reason to
cling to it, is Professor Henkin.
In short, the true meaning of the human rights revolution that Professor Henkin talks about is
a rising interest and concern about the rights of foreigners in foreign countries. It is as if people
all over the world are coming to a sense of global consciousness that their own rights are better
secured in a world where everyone enjoys those rights. We have internationalized our interest
and concern, and thus have taken the first necessary step toward the formation of an international
customary law of human rights. [pg81]
V. HOW HUMAN RIGHTS NORMS GET STARTED
A. "State Practice"
In the previous section, under the rubric of a Neutral Paradigm that does not presume against
either people or states, I tried to show that states have an increasingly developing interest and
concern in what happens to foreigners in foreign states. But that interest and concern, while it
may suffice to combat the psychological barrier raised by the Sovereignty Paradigm, does not in
itself amount to customary international law. A second step is needed, namely, the interaction of
two or more states, because the mere fact that state M cares about what happens to people in
state N is not enough to create customary law. Unless there is some interaction between M and
N, M's interest and concern simply means that M (at best) desires that there should be an international norm regulating N's conduct. That desire does not translate into customary law unless
there is an element of state practice. The term "state practice" means an interaction of two or
more states on the international level. That interaction must be provable; there must be evidence
of state practice.
We recall that Professor Henkin said that human rights norms are "not based on . . . state
practice at all."FN62 Yet elsewhere in his paper he conceded that "under customary international
law, a state is obligated to treat foreign nationals in accordance with an international standard of
justice. . . ."FN63
Professor Henkin has made two assertions: (1) the obligation to treat foreign nationals in accordance with an international standard of just is a rule of customary international law, and (2)
customary international law is based on state practice. Both assertions are undoubtedly correct.
Yet under Professor Henkin's Sovereignty Paradigm, we can now ask how assertion (1) could
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ever have arisen. Where is the state practice that Professor Henkin rightfully insists upon in order
for a rule of custom to arise? I want to argue that Professor Henkin cannot consistently maintain
both that human rights norms are not based on state practice and that the obligation to treat foreign nationals in accordance with an international standard of justice is based on state practice. I
want to show that his assertions (1) and (2) logically compel him to abandon his claim that human rights norms are not based on state [pg82] practice. But I am not just interested in uncovering a logical inconsistency in Professor Henkin's views; I want to show generally that, as a positive matter, human rights norms are as much based on state practice as classical norms such as
the obligation to treat foreign nationals in accordance with an international standard of justice.
B. A Thought Experiment
The historical records are scant, so I would like to proceed on the basis of a thought experiment. Let us imagine a case of first impression, one that could have arisen a century or two prior
to the writings of Vattel (who acknowledged that a state had an international obligation not to
deny justice towards aliens in its territory). Imagine that a person P, living and residing in country C, travels to country D. While minding his own business walking down a street in D, he is
suddenly arrested. He is taken to the police station, beaten, and thrown into prison. He is not
charged with any violation of D's laws. P's relatives and friends back in C obtain the support of
officials of government C to bring diplomatic pressure upon officials of government D. Assume
that C's diplomatic protest is the first time a country ever lodged a protest regarding maltreatment
of its national.
For the very reason that this is a case of first impression, the prior "law" on the subject must
have been in favor of D.FN64 What this means is as follows: a person P, from any country (say,
C) would, upon entering upon the territory of another country (say, D) become fully subject to
the jurisdiction of D just like any other person within D. P's outside nationality, that is his Cnationality, would be irrelevant once P is physically present in D. By entering into the territory of
D, P has subjected himself to D's sovereign power. D can do whatever it wants to do, to any of
its own nationals within D as well as to any visitors present within D, such as P. Since this is
well before the era of human rights, there is no legal limit whatsoever on what the government of
D can do to any person within D.
However, under our hypothetical, C has issued a protest on behalf of P. C contends that D
has some obligations toward P. The degree of D's [pg83] obligations toward P can be located
somewhere between D's obligations toward its own nationals, which is a zero degree of obligation (from an international law standpoint in the pre-human rights era), and D's obligations toward C's ambassadors who are physically present within D. At one extreme end of the scale, C's
ambassadors enjoy diplomatic immunity from D's legal jurisdiction. At the other end of the
scale, P, as an ordinary national of C is not a diplomat, and is subject to the legal jurisdiction of
D. (The same is true today, as tourists are constantly reminded by their own governments when
they travel abroad.) But in between the two ends of the scale, C asserts that P has some rights by
virtue of the fact that he is a foreigner within D. Those rights boil down to C's claim that D cannot "deny justice" to P. International law, C says, requires that D observe some very minimal jus-
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tice standards (Americans might call them "due process standards") toward P simply because P is
not a national of D. In C's view, P enjoys a right when travelling in D that the nationals of D do
not have, namely, the right under international law not to be the victim of a denial of justice at
the hands of the government of D.
Despite C's advocacy on the diplomatic level, if P's case had been presented in any international court, the court would have held in favor of D. This holding is simply a consequence of
our initial assumption: that P's is a "case of first impression" where the particular right being
claimed was never previously given judicial vindication. In other words, under international law,
C would have no claim against D. There is no "state practice" that C can cite in favor of recognizing any rights of P within the territory of D. Of course, there is a great deal of "state practice"
that D can cite, namely, the fact that in all prior cases, when a foreigner entered any territory, that
foreigner was at the mercy of the territorial sovereign and international law had nothing to say
about it.
Of critical importance here is that C's argument (that P cannot be denied justice by D by virtue of the fact that P is a national of C) will make no impression on the court. The term "nationality" has no legal significance in this case of first impression. The court's opinion will point out
that "nationality" is a relationship between C and P, and therefore whether P is a "national" of C
is entirely dependent upon the laws of C. (This remains true today.) The court will then go on to
say that C's laws, including its "nationality" laws, can only have effect within the territorial jurisdiction of C. C's laws do not have extraterritorial effect. C's laws of "nationality" cannot be binding upon D. In short, "nationality" within C is a relationship that is predicated upon the laws of
C, and exhausts its power when the laws [pg84] of C cease to apply. International law imposes
no obligation on D to respect C's legislation concerning nationality.
The court might add that P's case is entirely different from that of C's ambassadors resident
in D. When C's ambassadors entered D, they presented their credentials to the government of D.
D's government accepted those credentials. Under well-established international legal norms of
diplomatic immunity, the acceptance of those credentials meant that D agreed to allow C's ambassadors diplomatic immunity within D, just as D's ambassadors, after presenting their credentials to C, enjoyed diplomatic immunity in C.
If customary international law was unchangeable, if it retained the content it had in ancient
Babylonia, then today Professor Henkin could not make the statement I have previously quoted
several times: that "under customary international law, a state is obligated to treat foreign nationals in accordance with an international standard of justice. . . ."FN65 That obligation simply did
not exist in the early days of complete national sovereignty over any individuals within the national territory. Those prevailing rules of customary law certainly were not changed by statute,
since no world legislature has ever existed that could change the rules of international law. So,
something must have happened. Something must have effected a change in customary law. The
only thing that could have changed was state practice. Since I have chosen the C-D case as a
thought experiment describing the pivotal case—the case that inaugurated a change in the preex-
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isting rule of international law reserving domestic jurisdiction over any person to the territorial
sovereign—the C-D case must have unfolded in such a way as to change state practice.
The C-D case, as I have described it, did not come before a court. Although I discussed
what a court might have held in that case—that the court would have awarded the decision to D
on the basis of preexisting law—the case itself was not adjudicated in court. If it had been adjudicated in court, there would have been no change in the law, because international courts cannot
change customary law; they must apply it as it is. Customary law only changes by virtue of a
change in state practice. What international courts hold is not "state practice."FN66
We will assume some further events in the C-D case. Since these events [pg85] must have
occurred at some time or other, we are entitled to assume that they occurred whenever state practice changed. We proceed on the assumption that the C-D case is the one in which state practice
changed.
Recall that in our hypothetical case P's relatives and friends back in C obtained the support
of official of government C to bring diplomatic pressure upon officials of government D. C's
ambassadors might first argue that D cannot deny justice to P because P is a "national" of C, but
as we have seen, this argument is an empty formality. D can argue that "nationality" is a relationship dependent upon C's law only, and C's law does not extend to D's territory. Next, C's ambassadors argue that C has a strong interest and concern in P's welfare, not just because P is a "national" of C in the legal sense, but also because the term "national" symbolized the web of ancestral and familial relationships that make P "one of us" for whom we extend our support. C might
also add that C is prepared, on a reciprocal basis, to extend to any nationals of D who may visit C
the same right not to be "denied justice" at C's hands. On this reciprocity argument, D might
counter that (1) it does not care about its own citizens and their welfare if they travel abroad, or
(2) its own citizens do not do much travelling, because D is a beautiful, self-sufficient country
and no one wants to travel to dingy C. (I mention this reciprocity argument, and how it might be
countered, because "reciprocity" does not always account for the formation of customary rules of
law, e.g., land-locked states have no reciprocal interest in granting to coastal states a wide territorial sea.)
D might reply that P loses his "nationality" rights when he voluntarily enters D, and that C
should not have any interest or concern in a person who leaves C's territory. However, this is only an argument, and as such cannot be conclusive upon C because either C has an interest and
concern in P's welfare or C does not have that interest and concern. Nothing D says can change
C's interest and concern because interest and concern are facts. C can demonstrate its interest and
concern in P's welfare both by insisting on the diplomatic level that it has interest and concern in
his welfare, and by indicating that it is willing to back up this interest and concern by appropriate
countermeasures if D does not immediately release P from prison and either pay him a sum of
money to recompense him for the maltreatment or at least assure C that it will never again deny
justice to any national of C.
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Suppose the ambassadors of C and D have reached a stalemate; no further [pg86 arguments
work.FN67 C decides to take a forceful step on behalf of its national P. C threatens to take a particular "countermeasure" (this is C's terminology, not D's at this point) unless D releases P from
prison and pays C a sum of money on P's behalf that C can use to compensate P for P's injuries.FN68 Suppose C threatens to seize a public vessel of D's that is presently docked in one of
C's ports, to sell the vessel at auction, to deduct a substantial sum of money from the sale for the
injury and incarceration of P, and to remit the balance of the proceeds of sale, if any, to D. Let us
call this the "vessel initiative." D immediately replies that it would regard the vessel initiative by
C as an unjustified and provocative act of war.
The issue now is joined: whether the vessel initiative is a "countermeasure" or an "act of
war." From D's point of view it is an act of war, one that is entirely unjustified, unjustified because D regards its maltreatment of P as a matter within its sovereign jurisdiction for which it is
accountable to no other state. C, on the other hand, regards D's maltreatment of P as unjustified
and giving rise to a legitimate claim for redress. Since C's request for redress was rejected by D,
C believes it has the right to engage in what I have elsewhere called a "reciprocal entitlement violation."FN69 C believes that it can take an entitlement of D, in this case, D's property right in its
own vessel currently docking in one of C's ports, and violate that right as a proportionate punishment ("countermeasure") against D for D's maltreatment of P. It is a "tit-for-a-different-tat," in
the terminology I've previously suggested,FN70 because C has violated an entitlement of D that
is quite unrelated to D's delict. If, for example, C had maltreated a national [pg87] of D, it would
have been a "tit-for-tat" response.FN71
So now we are down to brass tacks. Either C's vessel initiative is a countermeasure or it is an
unjustified and provocative act of war. Which is it? Nothing in my statement of the C-D case can
provide us an answer to this question because all I can do is set up the categories on behalf of C
and D. But the answer is, in fact, known. What actually happened is that D gave in and accepted
C's characterization of C's act as a countermeasure. Of course we don't know at what point in the
C-D interaction that D gave in. D might have conceded the entire matter when C made its threat
to seize D's vessel, or D might have been stubborn and held out, and C might have been forced to
seize the vessel and sell it at auction and retain a portion of the proceeds. If C had taken these
actual steps, then the choice was D's whether to regard C's action as an act of war and forcibly
retaliate or to simply accept the "punishment" and consider the matter settled.
How do we know for sure that C prevailed? We know it from the historical fact that there
had to be a first case that changed the old rule in favor of D (the rule of complete territorial sovereignty) to a new rule in favor of C (the rule that C's nationals temporarily present in D are entitled to a level of treatment by D that does not fall below a standard that could be called "denial of
justice"). Since there had to be a first case when the old rule changed, that first case is, by definition, our C-D case.FN72 [pg88]
The C-D case displays state practice that generated customary law. The state practice consisted of an interaction between C and D. This interaction was not just on the verbal level of arguments by ambassadors of both countries. The interaction proceeded at least to the level of a
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threat of forcible action. A threat of forcible action is state practice, and the nation that receives
the threat can engage in retaliatory action. The interaction between C and D, on the other hand,
might have extended to the conclusion of the countermeasure (C might have seized and sold the
vessel). But there is no doubt that a threat by one state to use force against the interests of another state (here, D's property interest in its vessel), and/or the carrying out of such a threat, is
"state practice." When D gave up, a new rule of customary law was created, a rule to the effect
that if another nation maltreats foreigners within its territory at least as badly as the way D
treated P, their home states have a right to engage in proportionate reciprocal entitlement violations against that state. More simply stated, the rule of international law has now become the one
summarized by Professor Henkin: "Under customary international law, a state is obligated to
treat foreign nationals in accordance with an international standard of justice. . . ."FN73
How can Professor Henkin say that this early human-rights norm, the right of a person visiting a foreign country not to be denied justice by that foreign country, is "not based on state practice at all"? He can only say this because his Sovereignty Paradigm allows him to notice just D's
actions within D! Professor Henkin "sees" D maltreating P as a purely internal matter, just as
today he "sees" acts of genocide, apartheid, and torture as purely internal acts of states. He concedes that these acts violate international norms, but his Sovereignty Paradigm disables him from
explaining how the international norms arose.
What he cannot "see" is the entire dimension of interactive state practice regarding these
norms. In the C-D case, he focuses on what happens to P [pg89] within D's territory, but cannot
"see" the threat by C to engage in reciprocal entitlement violations and D's decision to back
down in the face of the threat. Or, if the threat was carried out, Professor Henkin still would be
unable to "see" what C did (seizing the vessel) as related to D's act (maltreating P). In short, by
focusing exclusively on P's plight in D's territory, Professor Henkin does not see the C-D interaction and thus does not see state practice.
He cannot see state practice because he is a prisoner of the Sovereignty Paradigm, which
disables him from seeing that D's acts have engaged retaliatory countermeasures from other
states. He is still rooted in the belief that what a nation does within its own territory is its own
business, and thus C's threats to take countermeasures are viewed as extra-legal intrusions in the
case. It is like the scientists described by Kuhn who interpret certain measurements as anomalies
or errors rather than reconceptualizing their theories to account for these new measurements. The
Sovereignty Paradigm disables its adherents from including within their legal vision the state
practice I have described as the C-D interaction. They think what C does is irrelevant, and they
think that D's reaction is irrelevant, because they believe that all the legally relevant action occurs within D's territory.
Thus, any human rights norm is viewed by adherents to the Sovereignty Paradigm as an inexplicable intrusion into territorial sovereignty. They don't know how or why these human
norms arose (they give us vague and illusory "explanations" like "non-conventional" law, jus cogens, national constitutions, the Zeitgeist of the World, etc.), yet they are willing to acknowledge
the norms when everybody else does. However, they continue to regard them with suspicion be-
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cause they are "derogations" from territorial sovereignty, and they are slow to acknowledge any
new ones.
A Neutral Paradigm that does not exclude relevant evidence would display a great deal of
state practice accompanying the rise of human rights norms since 1945. The economic sanctions
and boycotts against South Africa may have made the difference in South Africa's decision to
dismantle apartheid and to move toward a multi-racial democracy. Economic sanctions today
against Serbia constitute the response of nations outside Yugoslavia who have an interest and
concern in the protection of the citizens in Bosnia against genocide and mass rape. I've argued
that the military interventions by the United States in Grenada and Panama should be viewed as
human rights interventions (although other people interpret those interventions [pg90] differently).FN74 As I write these words, the United States is contemplating military intervention in
Haiti, and spokespersons for the Clinton Administration are emphasizing human rights violations
in Haiti above all other reasons for the possible intervention.FN75
These economic sanctions and military interventions, threatened and actual, are only the
most prominent examples of scores of instances since 1945 of state action to lend support to persons against the human rights depredations of their own governments. All of these reactions by
the international community constitute "reciprocal entitlement violations." They are inexplicable
except as "countermeasures" to violations of the growing international law of human rights. The
Sovereignty Paradigm is blind to the legal significance of all these economic sanctions and
threatened (and imposed) military interventions. Professor Henkin does not view these countermeasures as constituting state practice; he says that the "non-conventional" law of human rights
"is not based on . . . state practice at all."FN76 On the contrary, they are the most manifest and
important examples of state practice in the recent history of international law.
The importance of the threat of intervention with respect to the emerging human right to
democratic governance, one that somehow failed to make Professor Henkin's list,FN77 is found
in the Moscow Document, signed by thirty-seven states, which declares that the participating
states: [pg91]
will support vigorously, in accordance with the Charter of the United Nations, in case of
overthrow or attempted overthrow of a legitimately elected government of a partici- pating
State by undemocratic means, the legitimate organs of that State upholding human rights,
democracy and the rule of law, recognizing their common commitment to countering any attempt to curb these basic values.FN78
If any student of international law as late as the 1930s had said that the form of government
of a state is any foreign state's concern, that person would have been drummed out of the international law academy. But in the closing decade of the twentieth century, people have come to realize that a democratic government, while not a perfect form of government, may be the best internal safeguard of human rights. The Moscow Document makes this reasoning explicit. A norm of
international law is emerging that prohibits a nation from overthrowing its own democratic government. The Moscow Document should drive the last few nails into the coffin of the Sovereignty Paradigm. Alas, the latter will live co-extensively with the lives of its adherents. It's easier
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ty Paradigm. Alas, the latter will live co-extensively with the lives of its adherents. It's easier to
change the world than to change the world-view of some law professors. When Professor Henkin
said that "law professors are a conservative lot,"FN79 he may not have appreciated how close to
home, or how understated, his observation really was.
C. Treaties as a Mode of State Practice
Finally, we need to take up the question of the definition and content of the new human rights
norms. If my argument so far is accepted, we have located the source of these norms in state
practice. But the formation of customary norms in cases like the C-D interaction previously described will not yield the specificity we desire. To get this specificity, we, of course, cannot dispense with state interactions and state practice. What we need to do is to find evidence of that
practice in another place. It is the most obvious place of all.
Consider the thought experiment just concluded in which I tried to show the dimension of
state practice involved in a pivotal case in which a [pg92] customary rule changed content due to
the interaction of the two affected states. It is clear that most rules of customary international law
have not arisen this way. If they did, states would move to the brink of war whenever a customary rule of international law was perceived by one state to have outlived its usefulness. Fortunately, international law has long recognized a mechanism for change in the rules of customary
international law that does not require brinkmanship. The mechanism is absurdly simple, and has
been with us since time immemorial. Only another paradigm, the Contract Paradigm, has prevented a number of scholars from seeing it.FN80
The mechanism is the international agreement. In the C-D thought experiment discussed
above, there would have been no need for C to threaten the deprivation of one of D's entitlements
in order to protect its national. All C had to do was to secure D's agreement in advance of the
incident. A treaty of Amity, Commerce, and Navigation between C and D could have provided
that the parties guarantee to each other's nationals a minimum standard of treatment.
Many international law scholars, including most of those who studied law in the United
Kingdom or the United States, carry around in their minds an almost impervious Contract Paradigm. It goes as follows. A treaty is simply a contract between states. Like any other contract, its
provisions apply only to the parties. (There is a limited exception for extending contract provisions to third-party beneficiaries, but contract obligations cannot be so extended.) The contract
creates a mini-regime of "law" just for the parties. The parties are free in their contract to derogate from the general law applicable to everyone or to reinforce that law if they so choose.FN81
[pg93]
Armed with the Contract Paradigm, international law scholars conclude that the provisions in
any treaty cannot affect the general customary law applicable to all states. They believe that a
treaty, like a contract, can only create law for the parties. No amount of logical persuasion, no
amount of empirical evidence, can dislodge this faith that treaties are just like contracts. I must
admit that I sometimes feel like a few individuals must have felt prior to the sixteenth century
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when they said that evidence and logical deduction proved that the earth was round. By venturing to make such an assertion the teeth of the prevailing Flat Earth Paradigm, these individuals
risked being imprisoned, drawn, and quartered.
No matter how much empirical evidence is adduced, paradigms like the Contract Paradigm
and the Flat Earth Paradigm like invading armies trump the evidence of our senses and the logic
of our intellects. Nearly everyone in Western Civilization for the five thousand years prior to
1500 (when Copernicus' astronomical observations were beginning to be published) believed that
the earth was flat and motionless, that if you dug down into the earth you would reach solid rock
and if you kept going you would reach Hell. They believed that boats that sailed beyond the horizon were in danger of falling off the earth and plunging into the everlasting abyss. They believed that the sun travelled across the sky during the day. Above the visible sky lurked the
Kingdom of Heaven.FN82
How did all these people prior to Copernicus explain the ability of the sun, once it had set in
the West, to get all the way around to the east again so that it could rise the next day? The sun
could not circle around the earth because the earth was flat and below it was Hell. So, many people simply despaired of explaining the motion of the sun. Various religious explanations were
proffered—gods transporting the sun across the heavens in a golden chariot. Others assumed that
when the sun set in the west, its light went out. Then the sun could reverse its journey in the dark
so that it could get back to the east by the next morning and light up again. However, no astronomer was able to find a dark disk moving across the sky during the night, so the sun must
have been particularly clever at hiding its return trip. The most simple explanation—that the
sun's apparent motion was simply how we saw it aboard a round earth that was revolving—was
blasphemous.
Believers in the Flat Earth Paradigm were confronted with the evidnece of meteorites. They
could observe in some places a huge crater, and in the [pg94] middle of it (if one dug a hole) an
enormous sunken boulder. The simple explanation would have been that a rock fell from the sky
and impacted the earth, causing the crater. But anyone who said this could be tortured at an Inquisition or burned at the stake, because it was uncontrovertible common sense that rocks are so
heavy that they could not possibly have gotten from the earth into the sky in the first place. But
there was a standard explanation that was consistent with the Paradigm: meteorites were rocks
that bubbled up from Hell. Since the rocks from Hell were fire-hot, there was a huge splash when
they surfaced. This splash is the crater.
I wish that scholars today could look at all the evidence and the logic that contradicts the
Contract Paradigm. But paradigms are difficult to dislodge because they govern the way that we
interpret the evidence and logic. No amount of empirical evidence regarding meteors would have
convinced people five hundred years ago that rocks could go up into the air and fall back down.
Even if some people had actually observed a meteor land on earth and told everyone what they
had seen, they would have been disbelieved and regarded as suffering from a collective delusion.
If I ask people to read Emmerich de Vattel's Law of NationsFN83 with an open mind and see
where Vattel got his international law from, no one is willing to take me up. At least in science,
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other scientists are willing to read the result of empirical observations and experimentation. But
in international law, it is hard to convince anyone to replicate an experiment or observe something that they are not predisposed to see.
Vattel and Blackstone wrote the two main treatises on law at the time of the American Revolution. The founding fathers had both volumes in their libraries. Blackstone's Commentaries
were regarded as the authoritative source for domestic law, and Vattel's Law of Nations the authoritative source for international law. No single work on international law has even enjoyed an
influence comparable to Vattel's.FN84 Vattel was a "positivist" in that he did not cite Scripture
or "natural law" for the source or rules, the way that Grotius had done before him. In fact, Vattel
did not use citations. The prevailing standards of scholarship in his day did not require revealing
one's sources. This fact means that we have to expend some effort in tracing back to determine
where Vattel's rules of customary law came from, an effort that [pg95] requires the kind of time
that most busy scholars of international law do not have.
I submit that Vattel used as his source of rules of customary international law the more than
one thousand treaties that were available for his perusal. These treaties were mainly bilateral,
although by Vattel's day there were some multilateral treaties involving a handful of countries
(usually the result of a peace settlement). Vattel regarded these treaties as containing the "positive" rules of international law, i.e., the rules that states actually adopted. The treaties covered the
same topics that Vattel covered in his treatise: state boundaries, diplomatic immunity, rights of
aliens, belligerency and neutrality law, and the like.FN85 I have found upon examination that the
rules contained in these treaties had the same content as the rules of customary international law
expounded by Vattel. The conclusion is obvious: Vattel used the treaties as a source of general
customary international law.
Although regarded as a "positivist," Vattel emphatically was not a prisoner of the Contract
Paradigm. If he had been, then he could not have made generalizations from the treaties he studied. Rather, he would have had to say, for example, that the international law rule between England and France is one thing (deriving from their treaties of 1403 and 1521), the rule between
France and Holland is slightly different (deriving from their bilateral treaty of 1675), and so
forth. Instead, Vattel took the provisions from these and other treaties, and generalized from
them. The treaties simply created, for Vattel, rules of customary international law that were binding on all states.
Nor was this conclusion idiosyncratic with Vattel. In the first place, Vattel's book was extraordinarily influential, its influence extending to the invocations of international law in the
United States Constitution and in the organic legislation of the First Congress. Secondly, Vattel's
"positivist" followers used the same methodology. They simply updated Vattel's views by consulting treaties that were entered into after the publication of Vattel's treatise. By the time of
Oppenheim's First Edition at the start of the twentieth century, the Vattellian prescriptions were
regarded as bedrock rules of international custom.
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One could take the curious position—like the ancient's view of the sun sneaking back across
the sky from west to east during the nighttime—that Vattel accepted only those treaty provisions
that codified preexisting rules of [pg96] international customary law. In my teacher Richard Baxter's phrase, a treaty can provide "evidence" of the underlying customary rule.FN86 But how can
we tell whether a particular provision in a treaty is "evidence" of an existing customary rule or is
in derogation of that rule? The only way we can tell is if we already know what the underlying
rule of customary law is. If we know the content of the customary rule, then we can place it
alongside the treaty and see if the treaty is consistent with it or derogates from it. But if our goal
is determining what the rule of customary law is, why would we go to the trouble of determining
whether a provision in a treaty is or is not consistent with the rule? So long as we already know
what the customary rule is, we surely cannot care very much whether a particular treaty is or is
not consistent with it. To say that a treaty rule that we find to be consistent with the underlying
customary rule is "evidence" of that rule does not add to our information about the customary
rule. It does not tell us, for example, why a treaty rule that is inconsistent with the underlying
customary rule would not be evidence of a new and contrary rule of custom. Indeed, within the
Contract Paradigm, the entire enterprise of looking into treaties for custom is otiose because treaty provisions can have no impact upon general customary law.
The more interesting question is the psychological one: why have so many scholars like Professor Baxter written about the relation of treaties to custom, only to conclude that treaties are
like contracts and therefore have no necessary relation to custom? They have done so, I submit,
because of a sense of uneasiness, of cognitive dissonance. They are good enough scholars to see
the vast evidence all around them that provisions in treaties transmute into norms of customary
law. What they cannot understand is the mechanism by which this transmutation takes place.
And the reason they cannot see the mechanism is that they are captives of the Contract Paradigm. If a scholar could possibly replace his or her Contract Paradigm with a Neutral Paradigm,
the academic situation would improve markedly. One could then look at treaties unaccompanied
by the baggage of domestic contract law. A treaty is after all an international instrument: there is
no necessary reason why it should conform to the domestic law of contracts.FN87 [pg97] One's
eyes would then be opened to see the vast and virtually uncontradicted evidence throughout the
history of international law of treaty provisions generating rules of customary international law
binding upon all states. This is more true today than ever before, because all the human rights
norms that are the subject of this Colloquium were generated by multilateral conventions.
What is the precise logical mechanism by which provisions in treaties become a source of
international customary law? For this I refer the interested reader to my previous detailed work
on this question, which would be too long (because it necessarily ties in with the mechanism of
customary law generation in the absence of treaties) to try to summarize here.FN88
CONCLUSION
Professor Henkin is surely right that human rights norms have become part of customary international law binding on all states. But he has not given us a satisfactory explanation of the
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source of these norms. Calling them "non-conventional" only hides the problem. Yet it is fundamentally important to find a source for the norms; otherwise, they remain vague, inchoate, and
arguable, and strike many people outside the international law profession as illusory.
Even within the profession, there are scholars like Professor Weisburd who believe that human rights norms do not exist apart from treaty provisions (that bind only the parties). Professor
Weisburd's position flies in the face of the uncontrovertible conclusion reached by Professor
Henkin and most other scholars that human rights norms are clearly a part of today's customary
international law. Yet it is clear that Professor Weisburd's position reflects his unease with the
question of sources. As a captive of the Contract Paradigm, Professor Weisburd is unable to see
the vast evidence of [pg98] treaties as a source of customary law.
I submit that the only logically satisfying and empirically validating position to take on the
source of human rights norms is that they derive from provisions in treaties. But people who are
prisoners of the Contract Paradigm are disabled from taking such a position. I can only hope that
with the passage of time this Paradigm, like the Sovereignty Paradigm, will gently erode, and
that a new generation of scholars will look back on these paradigms as archaic curiosities and
wonder what all the fuss was about.
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